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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 20" day of April 2012, upon consideration of the bsieff the
parties and the record below, it appears to thetGoat:

(1) The appellant, Annette Turner, filed an apgeah the Superior
Court’'s September 26, 2011 order affirming the Noler 12, 2010
decision of the Industrial Accident Board (the “Bad/g, which denied
Turner’s petition for worker’s compensation bergefitWe find no merit to
the appeal. Accordingly, we affirm.

(2) The record reflects that Turner worked fornkdn Controls from
June 2000 through September 2008. Turner worked atachine that

produced lead batteries. In October 2000, she mongal of chest pain and



congestion and her primary care physician, Dr. A&ndFerguson, diagnosed
her with bronchitis. In 2004, Turner again sufteeebout of chest pain and
congestion and was hospitalized. Ultimately, shas wrescribed an
Albuterol inhaler. In September 2008, Turner, ctampng of chest

congestion, cough and blood-tinged sputum, saw MBEarguson, who

diagnosed her with bronchitis and reactive airw&éease. Dr. Ferguson
referred her to a pulmonologist, Dr. Maheshwari,ow&lso diagnosed
reactive airway disease. On instructions fromgigssicians, Turner did not
return to work at Johnson Controls.

(3) On September 1, 2009, Turner filed a PetitionDetermine
Compensation Due claiming total disability benefitsr the period
September 10, 2008 through December 17, 2008. dlaien Turner
presented to the Board was that her job aggraveegre-existing medical
conditions by exposing her to “toxic fumes.” Thgbwut the course of this
litigation, the parties have disputed which staddsinould be applied to

Turner’s claim. Turner argues in favor of a “bat’fstandard of causatidn,

! Reese v. Home Budget Cent®19 A.2d 907, 910 (Del. 1992) (“[a] preexistinigehse
or infirmity, whether overt or latent, does not glialify a claim for worker's
compensation if the employment aggravated, acdelrar in combination with the
infirmity produced the disability.”)



whereas Johnson Controls argues that the occuphtdisease standard
governs.

(4) We have carefully reviewed the record in ttase, including the
transcript of the Board hearing as well as theotesisubmissions of the
parties and the written decisions of the BoardthedSuperior Court. While
the Board determined that tAedersonstandard governed Turner’s petition
for benefits, and the Superior Court agreed, wenakofind it necessary to
decide the correctness of that determination ia #ppeal. We conclude
that, under either the standard enunciated Rieeseor the standard
enunciated inAnderson Turner failed to carry her burden of proof on the
issue of her entitlement to benefits, for the failog reasons.

(5) Under Delaware worker's compensation law, ¢l@mant bears
the ultimate burden of proof to establish that dwsher injury is work-
related® This Court has held that an employer can suceigsiefend a
petition for worker's compensation benefits by nhereebutting the

claimant’s allegation that the injury is work-reddf The employer need not

2 Anderson v. General Motors Corpd42 A.2d 1359, 1360-61 (Del. 1982) (“for an
ailment to be found to be a compensable occupdtiiraase, evidence is required that
the employer’s working conditions produced the aiftnas a natural incident of the
employee’s occupation. . . .")
% Hoffecker v. Lexus of WilmingtoBel. Supr., No. 523, 2011, Ridgely, J. (Feb.a12)
gciting Strawbridge & Clothier v. Campbel92 A.2d 853, 854 (Del. 1985)).

Id.



establish an alternative theory of causation fer itijury> Moreover, in
order to prove the necessary causal link betweerclamant’s injury and
his or her employment, the claimant must providedice testimony
establishing causation “within a reasonable degferedical probability.®

(6) We have carefully reviewed the testimony of. Berguson,
Turner’s primary care physician, upon whose opinlamner relies for her
claim that her employment at Johnson Controls chaseexacerbation of
her pre-existing medical condition. Dr. Fergusestified that “[Turner’s]
occupational exposure may have exacerbated hethbrgatatus.” He also
testified, responding to a question about what #sinTurner was exposed
to at Johnson Controls, that, “[tjhat was neveevaht in my treatment [of]
Ms. Turner” and “that is out of my realm of expseti’ Finally, in answer to
a question about whether Turner's symptoms werekaated, Dr.
Ferguson stated, “They may have been.”

(7) We review a decision of the Board in ordedé&bermine whether
substantial evidence exists to support the Boafiidings of fact and
conclusions of law. “Substantial evidence” consists of such relevant

evidence as a reasonable mind might accept as aigedo support a

>1d.

® Diamond Fuel Oil v. O'Neal734 A.2d 1060, 1066 (Del. 1999¢hodes v. Diamond
State Port Corp.Del. Supr., No. 79, 2010, Jacobs, J. (July 29,02(citing General
Motors Corp. v. Freemari64 A.2d 686, 688-89 (Del. 1960)).

" Person-Gaines v. Pepco Holdings, Ir@81 A.2d 1159, 1161 (Del. 2009).



conclusiorf This Court does not weigh the evidence, deterrginestions
of credibility or make its own factual findingsThe standard of review for a
decision of the Board is abuse of discrefidn.

(8) In its decision denying Turner’s petition foenefits, the Board
concluded that Turner had failed to carry her baraeproof with respect to
her entitlement to worker’s compensation benéfitaVe find upon careful
review of this matter, utilizing the standard oV¥ieswv appropriate to this
Court’s review of a decision of the Board, thatréhevas substantial record
evidence supporting the Board’s conclusion. Adhstiee decision of the
Board denying Turner’'s worker’'s compensation clenost be affirmed.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice

81d. (citingOlney v. Cooch425 A.2d 610, 614 (Del. 1981)).

% |d. (citingJohnson v. Chrysler Corp213 A.2d 64, 66-67 (Del. 1965)).

19 Hoffecker v. Lexus of Wilmingto®el. Supr., No. 523, 2011, Ridgely, J. (Feb. 1,
2012).

1 To the extent that the Board utilized an incorstandard in reaching that conclusion,
we find any such error to be harmlessoffecker v. Lexus of WilmingtoBel. Supr., No.
523, 2011, Ridgely, J. (Feb. 1, 2012).



